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Per Sanjay Garg, Judicial Member : 

 

 

 

The  present appeal  has  been pre fer red by  the  assessee  

agains t  the  order  dated 04 .08.2017 o f  the  Commiss ioner  o f  

Income Tax (Appeals ) -3 Gurgaon [here ina fte r  re fer red to  as 

CIT(A ) ]  per ta in ing  to  assessment year  2007-08 on  the  fo l lowing 

grounds of  appeal  :  

1. That the Ld. Commissioner of Income Tax (Appeals) has erred in sustaining the 

addition of Rs. 16,04,250/- in respect of profit on the sale of land. 
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2. That the Ld. CIT(A) has erred in adopting the sale consideration of the property 

at Rs. 20,13,000/- against the sale consideration as per registered title deed at Rs. 

4,50,000/-. 

3. Notwithstanding the above said ground of appeal, if the sale consideration have 

been adopted by the Assessing Officer on the basis of agreement to sell, dated 

29.08.2006 at Rs.20,13,000/-, then the cost of acquisition on the basis of agreement, 

dated 25.07.2005, which was to the tune of Rs. 19 lacs, should have been accepted as 

per evidence furnished before the Assessing Officer. 

4. That the stand as taken by the Lower Authorities in adopting the purchase 

consideration as per registered title deed and sale consideration as per agreement to 

sell, is contradictory, since both the agreements have to be considered in order to have 

uniform stand. 

5. That the finding of the CIT(A) is against the facts and circumstances of the 

case. 

 

2.  A perusal  o f  the  above  grounds o f  appeal  revea l  that  the  

so le  i ssue ra ised  by  the  assessee  is  re la t ing  to  the  addi t ion of  

Rs .  16,04,250/- made  by  the  AO in respect  o f  prof i t  on  sale  o f  

land by  taking  the  sa le  pr ice  o f  the  property  at  Rs .  

20 ,13,000/- as  against  the  sa le  cons iderat ion mentioned in the  

Regis tered  Deed at  Rs.  4 ,50,000/- .  

3 .  The  br ie f  f acts  re lat ing  to  the  issue under  considerat ion 

are  that  dur ing the  search  proceedings  conducted  on M/s 

Surya Nectar  & Parabo l ic  Group o f  cases  on 17 .09.2010 at  the  

res idence  o f  the  assessee ,  documents  re la ted to  purchase  (  

Regis t rat ion deed dated  24.08 .2005)  between Mukesh Kumar,  

and Sh.  Sandeep  Goya l  in  respect  o f  3 Biswa Land at  V i l lage  

Bal tana showing considerat ion o f  Rs .  3 ,75 ,000/- and document 

(Agreement  to  se l l )  dated 29.05.2006)  between assessee  and 

Sh.  Bal j i t  S ingh for  a  to ta l  cons iderat ion  of  Rs .  20,13 ,000/- 
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were  se ized  in   respect  o f  the  same plot .  The  AO observed  that  

though the  sa le  pr i ce  mentioned in  the  Registered Deed was at  

Rs .  4 ,50,000/-  whereas  as  per  the  Agreement  to  Se l l  executed 

by  the  assessee  with  the  purchase r,  sa le  cons iderat ion set t led 

was Rs.  20,13 ,000/- .   The  AO fur ther  observed that  the  prof i t  

f rom this  t ransact ion f rom sa le  o f  p lot  was not  re f lected  in  the  

re turn of  income  f i led  u/s 139 o f  the  Act  as  we l l  as  the  re turn 

f i led  u/s 153A.   The  AO,  there fore ,  took  the  sale  pr ice  as  was 

ment ioned in  the  Agreement  to  Se l l  se ized dur ing  the  search 

ac t ion  and according ly ,  made the  impugned add it ion o f  Rs .  

16 ,04,250/- into  the  income of  the  assessee  u/s 69  o f  the  

Income Tax Act .  

4 .  Be ing aggr ieved by  the  order  o f  the  AO,  the  assessee  

pre ferred appeal  be fore  the  CIT(A ) .  

5 .  During  the  appe l la te  proceedings  assessee  submitted  that  

the  land in  quest ion,  in fact ,  was purchased by  the  assessee  

two years  ago f rom the  same person  namely  Shr i  Bal j i t  S ingh 

to  whom the  land in  quest ion was  sold  by  the  assessee  in  the  

year  2006.   The assessee  a lso  produced be fore  the  ld.  CIT(A )  a  

copy of  an Agreement to  Se l l  dated 25.07.2005 and stressed 

that  in fact  the  sa id land was purchased  by  the assessee  f rom 

the  same person  name ly  Shr i  Bal j i t  S ingh at  a  cost  o f  Rs.  19 

lacs  whereas  the  Sa le  Deed was reg is tered  at  the  c irc le  ra te  o f  

Rs .  3 ,75,000/-.   The  p lea  of  the  assessee  has been that  e i ther  
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the  AO should take  the  cost  o f  acquis it ion as  mentioned in  the  

Regis tered  Deed dated 24 ,08.2005 and the sale  pr ice  as  

ment ioned in  the  Registered  Deed dated 16.11.2006 for  an 

amount  o f  Rs .  4 ,50,000/- and assess the  prof i t  on  sale  o f  land 

accordingly or  in  the  a l ternat ive ,  the  AO should  take  the  

purchase  pr ice  as  ment ioned in  the  Agreement  to  Purchase  

dated 24 .08.2005 i .e .  at  Rs .  19  lacs and the  sa le  pr ice  as 

ment ioned in  the  Agreement to  Se l l  dated 29 .05.2006 at  Rs .  

20 ,13,000/-.   However ,  the  CIT(A)  re jected  the content ion of  

the  assessee  observ ing  as under  :  

(a) The addition has been made by the AO on account of 

profit  earned from sale of land as per the seized documents. 

b) The appellant has tried to recompute the profit  on the 

basis of agreement to sell at Rs. 19,00,000 as against 

registration deed showing purchase at Rs. 3,75,000/- 

c) It  has been held by the Courts that only the transaction 

value as per registration deed has to be considered while 

computing the profits on sale of land and no other agreement 

can be accepted with regard to the same. 

d)  The appellant has not challenged the sale price taken by 

the AO at Rs. 20,13,000/- on the basis of agreement to sale 

seized during the search. 

e) However, the profit  on sale of land during the year under 

consideration u/s 69A of the Act is  not correct as per law as it 

is not a case of unexplained investment. 

 

In view of the above, the appellant's income is to be assessed 

u/s 45 of the Act as Short Term Capital Gain at the rates 

applicable during the year under consideration.     

6.  Be ing  aggr ieved by  the  above  order  o f  the  CIT(A ) ,  the  

assessee  has  come in appeal  be fore  us .  
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7.  We  have  heard the  r i va l  content ions and perused the  

mater ia l  avai lable  on record .  A very  important and pecul iar  

fact  in th is  case  i s  that  the  land had a l legedly  been purchased 

by  the  assessee  f rom the  same person namely  Shr i  Bal j i t  S ingh 

in  the  year  2005 to  whom the land in  quest ion was sold.   The 

assessee  has  p leaded that  as  the  sa le  pr ice  was wr i t ten  at  a  

much lower rate  i .e .  C irc le  Rate/Col lector Rate  in  the  

Regis tered  Deed at  the  t ime of  sa le  o f  land,  in  the  same 

manner  a t  the  t ime  of  purchasing  the  land,  the  purchase  pr ice  

was a lso  wrongly  mentioned at  a  lower  C irc le  Rate  at  Rs .  

3 ,75 ,000/-  whereas  the  assessee  had pa id  the  to tal  purchase  

pr ice  at  Rs .  19 lacs.   In  v iew o f  the  pecul iar  c i rcumstances 

that  there  i s  a  gap  o f  only  two years  between the  Purchase  

Deed and the  Sa le  Deed and also  tak ing  note  o f  the  fact  that  

the  assessee  has  a l leged  that  the  land in  quest ion  has been 

so ld  to  the  same person from whom i t  was purchased two years 

ago ,  in  our v iew,  the  AO should have  thoroughly  examined the  

content ions o f  the  assessee  includ ing  by  way of  summoning the  

sa id  purchaser  namely  Shr i  Ba l j i t  S ingh to  ver i f y  the  

content ions o f  the  assessee .   Re ject ing  the  content ion  o f  the  

assessee  on the  ground that  the  Purchase  Agreement  has  been 

produced by  the assessee  at  a  s tage ,  later  whereas ,  the  Sa le  

Agreement  was found dur ing  the  search  act ion,  in  our  v iew is  

not  just i f ied.   I t  is  the  duty  on the  par t  o f  the  AO to  consider  
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the  content ion o f  the  assessee  and make  necessary 

invest igat ions to  arr ive  at  a  t rue  and correct  factual  pos i t i on 

and then  to  assess  the  income o f  the  assessee  accordingly.   In 

v iew o f  th is ,  the  impugned order  o f  the  CIT(A )  i s  set  as ide  and 

the  matter  i s  remanded back to  the  f i le  o f  the  AO with a 

d ire ct ion to  cons ider  the  content ions o f  the  assessee  and 

examine  the  t rue  factual  pos it ion by  way o f  summoning the  

a l leged purchaser  namely Shr i  Bal j i t  S ingh and a lso requ ir ing 

the  assessee  to  prove  the  f inancia l  posi t ion/credi t  worthiness 

o f  his  capac ity  to  pay  Rs.  19  lacs  for  the  purchase  of  the  said 

land in  the  year 2005 and a lso  to  cons ider  the  o ther  re levant 

facts and c ircumstances  and to  decide  the  issue afresh in 

accordance wi th law. 

8 .  In  the  resul t ,  the  appeal  o f  the  assessee  is  a l lowed for  

s tat is t ica l  purposes.  

 Order  pronounced in the  Open Court  on 3 r d  Feb. ,2020. 

        Sd/-             Sd/- 

 

   (अ�नपणूा�    ग'ुता)            ( संजय गग�)   

(ANNAPURNA GUPTA)                       (SANJAY GARG ) 

लेखा सद�य/ Accountant Member                                             �या�यक सद�य/ Judicial Member 

“Poonam” 
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